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EXECUTIVE SUMMARY

On October 28, 2002, following the complaint of Cavalier Telephone, LLC

(“Cavalier”), the Commission directed the Staff to investigate the DS-1 unbundled

network element (“UNE”) loop provisioning practices of Verizon Virginia Inc.

(“Verizon”).  Allegiance Telecom of Virginia, Inc. (“Allegiance”), NTELOS Network

Inc. and R&B Network Inc. (jointly “NTELOS”), Covad Communications Company

(“Covad”), AT&T Communications of Virginia, LLC (“AT&T”), and XO Virginia,

LLC (“XO”) joined Cavalier’s complaint.  The Staff has now concluded its

investigation.

Cavalier’s complaint stemmed from a mid-2001 increase in the number of DS-1

UNE loop requests rejected by Verizon for reasons of “no facilities.”  Cavalier suggested

this increase was caused by an abrupt change in Verizon’s provisioning policy.  The

effect of this policy change, according to Cavalier, was harm to both Cavalier and its

customers.

In conducting its research, the Staff relied on the knowledge it had gained from

previous, similarly styled, formal complaints; related informal complaints; field

investigations; both formal and informal discovery requests; meetings; and the comments

of the various parties in this proceeding.  In addition, the Commission’s Office of General

Counsel examines the legal issues surrounding Verizon’s provisioning policy in a

separately filed brief.  Following is a summary of the Staff’s investigation and its

findings.
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The Staff focused on two key areas -- Verizon’s DS-1 UNE loop provisioning

policy and, more importantly, whether this provisioning policy was in conflict with the

Commission’s pricing methodology adopted in its proceeding to determine prices for

Verizon to charge competitive local exchange carriers (Case No. PUC-1997-00005).

Verizon’s present DS-1 UNE loop provisioning policy centers on the notion that it

does not have to construct (build) new facilities for its competitors.  In reviewing this

policy, the Staff discovered that Verizon considers certain activities as construction that

should be described as maintenance.  Therefore, even when facilities exist and would

require only routine maintenance to activate, Verizon turns back requests for DS-1 UNE

loops for reasons of “no facilities.”

More importantly, the Total Element Long Run Incremental Costs (“TELRIC”)

prices established by the Commission contemplated the DS-1 UNE loop construction and

maintenance activities that Verizon asserts it is not obligated to perform.  Therefore, by

turning back DS-1 UNE loop requests from its competitors, Verizon is refusing to

perform work for which it is both fairly and fully compensated.

The Staff finds that Verizon’s DS-1 UNE loop provisioning policy did, in effect,

change.  Second, that Verizon has distorted the definition of construction to its unfair

advantage.  Third, that the provisioning activities Verizon will no longer perform are

reflected in the Commission’s TELRIC prices.  Finally, the Staff finds that both

competition and customers are harmed by Verizon’s DS-1 UNE loop provisioning policy.

Among several possible remedies, the Staff suggests that the Commission

consider requiring Verizon to provision DS-1 UNE loops using assumptions already

established in the TELRIC proceeding.  Alternatively, the Commission may decide that
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Verizon is not required to construct new DS-1 UNE loop facilities, but that it is obligated

only to rearrange existing plant.  In that case, the Staff suggests that the Commission

should consider a re-determination of DS-1 UNE loop rates.
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STAFF REPORT

PETITION OF CAVALIER TELEPHONE, LLC

CASE NO. PUC-2002-00088

INTRODUCTION

On October 28, 2002, the Commission directed the Staff to investigate Verizon

Virginia Inc.’s (“Verizon”) policies and practices concerning the provisioning of DS-1

unbundled network element (“UNE”) loops to Cavalier Telephone, LLC (“Cavalier”).

This report, as well as the associated brief filed by the Office of General Counsel

(“OGC”), is the Staff’s response to the Commission’s directive.

The Staff, given the potential significance of this proceeding upon competition,

customer service, and the public interest, took a comprehensive approach to the

investigation.  The initial concentration came from a detailed examination of Verizon’s

DS-1 UNE loop provisioning policies and practices.  This primarily technical review was

accompanied by an analysis of the costing and pricing methodologies in the context of

whether Verizon’s provisioning activities are fairly compensated for by the Total

Element Long Run Incremental Costs (“TELRIC”) rates adopted in Case No. PUC-1997-

00005 (“Case 97-05”).1

Contemporaneously, OGC engaged in an assessment of Verizon’s obligations

under Virginia law.  OGC also considered the potential effect of any Federal

                                                                
1 Ex Parte:  To determine prices Bell Atlantic – Virginia, Inc. is authorized to charge Competitive Local
Exchange Carriers in accordance with the Telecommunications Act of 1996 and applicable State law. Case
No. PUC-1997-00005.  Final Order, released April 15, 1999.
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Communications Commission (“FCC”) action in its pending Triennial Review2

proceeding, as well as the scope of the Commission’s jurisdiction as it relates to the

Telecommunications Act of 1996 (“Act”)3 and the FCC’s rules and orders implementing

the Act.

Some of the information necessary for the investigation was developed in prior

Commission investigations.

In 2001, Broadslate Networks of Virginia, Inc. (“Broadslate”) and 360º

Communications of Charlottesville d/b/a Alltel (“Alltel”), filed petitions similar to that of

Cavalier (Case Nos. PUC-2001-00166 and PUC-2001-00176, respectively).  As in this

proceeding, the Commission ordered the Staff to investigate the provisioning policies and

practices of Verizon with regard to UNE loops.  The Staff was well underway with that

investigation when both petitions were withdrawn and dismissed in early 2002 as a result

of the departures of Broadslate and Alltel from the Virginia marketplace.4

The matter of DS-1 UNE loop provisioning was once again the subject of a

Commission investigation in Case No. PUC-2002-00046,5 where the area of interest was

Verizon’s compliance with the conditions set forth in 47 U.S.C § 271(c) (“271”).  In his

July 12, 2002, report to the Commission, the Hearing Examiner found “that to fulfill our

consulting role the Commission should advise the FCC that Verizon Virginia’s policy has

                                                                
2 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, Notice of Proposed Rulemaking, CC Docket Nos. 01-339, 96-98, 98-147, released December 20,
2001.

3 P.L. 104-104 (February 8, 1996).

4 Case No. PUC-2001-00176 Dismissal Order issued February 11, 2002; Case No. PUC-2001-00166
Dismissal Order issued February 20, 2002.

5 In the Matter of Verizon Virginia Inc.’s Compliance with the Conditions Set Forth in 47 U.S.C. § 271(c) ,
filed July 1, 2002.
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a significant and adverse effect on competition in Virginia, is inconsistently applied

across UNEs, is at odds with industry accounting rules, and is inconsistent with TELRIC-

pricing principles.”6

In addition to Virginia, both the Texas and New York commissions have active

dockets addressing similar complaints regarding the DS-1 UNE loop provisioning

practices of Southwestern Bell Telephone and Verizon New York Inc., respectively.  7

Also, the Maryland Public Service Commission (“Maryland”), in a December 16,

2002, letter to Verizon regarding the Maryland 271 proceeding, listed Verizon’s

construction policy as one among its several concerns with Verizon’s 271 application

(see Attachment 1).  As a temporary measure, Verizon, at the request of a competitive

local exchange carrier (“CLEC”), will be required automatically to convert DS-1 UNE

loop orders (that are turned back for “no facilities”) to special access orders and then

convert the newly built special access service back to a UNE.  In a letter dated December

17, 2002, Verizon responded by indicating that it would comply with the Maryland’s

                                                                
6 Report Of Alexander F. Skirpan, Jr., Hearing Examiner in PUC-2002-00046 at page 6, filed on July 12,
2002.
7 Footnote 15 from Covad Comment at page 14 (filed December 9, 2002) “See Joint CLEC Complaint For
Post-Interconnection Dispute Resolution with Southwestern Bell Telephone, L.P. and Request for Interim
Ruling Regarding DS1 UNE Loop Provisioning Issues, Docket No. 27001, Order Approving Settlement to
Request for Interim Ruling (Tex. P.U.C. Dec. 5, 2002)” and Footnote 14 from Covad Comment at page 12
(filed December 9, 2002) “See Proceeding on Motion of the Commission to Examine New York Telephone
Company’s Rates For Unbundled Network Elements, Case 98-C-1357, Ruling on Module 3 Schedule
(issued August 24, 2000) (denying Verizon’s first request to stay), Ruling Denying Request for
Reconsideration (issued September 18, 2000) (denying Verizon request for reconsideration that denied
Verizon’s request to stay), Recommended Decision on Module 3 Issues, at 9-10 (issued May 16, 2001)
(denying Verizon’s request that the Commission forebear from setting new UNE rates), Order on
Unbundled Network Elements Rates, 11-12 (issued January 28, 2002) (denying Verizon’s request on
exceptions that the proceeding be deferred and denying Verizon’s August 23, 2001 renewed request that a
decision be postponed). In total and in a single proceeding, Verizon requested that the Commission avoid
moving forward five times and each time the Commission denied Verizon’s request.”
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conditions (see Attachment 2).8  Maryland indicated that it would monitor this

Commission’s DS-1 UNE loop provisioning proceeding in order to determine if further

action is required.9

Additionally, the Public Service Commission of West Virginia, as a result of its

271 proceeding, 10 has, notwithstanding a finding that Verizon West Virginia was 271

checklist compliant, directed that a proceeding be docketed to address Verizon West

Virginia’s “no facilities” policy.

PROCEDURAL HISTORY

Cavalier, by its petition of April 19, 2002, requested emergency and injunctive

relief from the DS-1 unbundled network element (“UNE”) loop provisioning practices

of Verizon.  The petition apparently stemmed from a rise in the number of Cavalier DS-

1 UNE loop orders rejected by Verizon for reasons of “no facilities.”  This increase in

rejected UNE orders, according to Cavalier, was occasioned by a mid-2001 shift in

Verizon’s policy where it would no longer provision DS-1 UNE loops when it had to

perform certain provisioning functions.  Cavalier alleges that Verizon’s current DS-1

UNE loop provisioning practices are discriminatory, harmful to competition, violative

of its Interconnection Agreement with Verizon, violative of both federal and state laws,

violative of both federal and state rules, and violative of the best practices mandate of

                                                                
8 On November 22, 2002, Verizon issued a revision to its provisioning policy that would allow CLECs, at
their option, automatically to convert rejected DS-1 UNE loop orders to special access services.  The policy
revision, which affects Virginia, does not, however, include the automatic reversal from special access to a
UNE that will occur in Maryland.

9 Maryland PSC letter to Verizon at page 4 (December 16, 2002) (See Attachment 1).

10 Case No. 02-0809-T-P, Petition in the matter of Verizon West Virginia Inc.’s compliance with conditions
set forth in 47 U.S.C. § 271(c).
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the Commission’s order approving the merger of GTE Corporation and Bell Atlantic

Corporation. 11

Verizon, on May 10, 2002, responded to the Cavalier petition by declaring that

its DS-1 UNE loop provisioning policy had not, in fact, changed.  Verizon further

maintained that it is under no obligation to build new facilities to fulfill the DS-1 UNE

loop orders of its competitors.  Verizon requested that the Commission affirm its DS-1

UNE loop provisioning policy as consistent with applicable law, rules, and the

aforementioned GTE Corporation and Bell Atlantic Corporation merger, and further

requested that the Cavalier petition be dismissed.

Cavalier answered Verizon’s motion with its response of May 22, 2002, where it

rejected Verizon’s legal arguments and concluded that the Commission should deny

Verizon’s motion to dismiss its petition.

Verizon, on June 3, 2002, filed a reply to the Cavalier response where it

reiterated its argument that its DS-1 UNE loop provisioning policy is consistent with

FCC rules.

The Commission, in its aforementioned initial Order Directing Investigation of

October 28, 2002, denied Verizon’s motion to dismiss.

Allegiance Telecom of Virginia, Inc. (“Allegiance”) filed a motion to intervene

on November 5, 2002.  Motions to intervene were also filed by NTELOS Network Inc.

and R&B Network Inc. (jointly “NTELOS”), Covad Communications Company

(“Covad”), and AT&T Communications of Virginia, LLC (“AT&T”).  NTELOS, in its

motion, requested that the Commission expand its investigation to include Verizon’s

                                                                
11 Case No. PUC-1999-00100, Order Approving Petition, entered November 29, 1999.
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UNE provisioning practices as they relate to digital subscriber line (“DSL”) and voice

grade loops.

Verizon, on November 15, filed its opposition to the intervention requests of

Allegiance, NTELOS, Covad, and AT&T.

Allegiance, on November 22, 2002, filed a notice where it waived its right to

respond to Verizon’s opposition to its motion to intervene.

The Commission, in an order dated November 26, 2002, granted the intervention

requests of Allegiance, NTELOS, Covad, and AT&T, but denied NTELOS’ request to

expand the investigation to include DSL and voice grade loops.  The order also served to

modify the procedural schedule originally set forth in the Commission’s order of October

28, 2002.

XO Virginia, LLC (“XO”), on December 13, 2002, filed a motion to intervene.

The Commission, in its order of January 24, 2003, granted the XO motion.

COMMENTS OF PARTIES

As noted above, the Commission's Order Directing Investigation, issued October

28, 2002, allowed Verizon to file a Further Explanation of High Capacity UNE Loop

Provisioning Practices, Cavalier to file comments and Verizon to file reply comments.

By subsequent order on November 26, 2002, the Commission modified the procedural

schedule and allowed the intervenors to file comments.

On November 15, 2002, Verizon filed a Further Explanation of High Capacity

UNE Loop Provisioning Practices.  On December 9, 2002, Cavalier, AT&T, Covad,

NTELOS, and Allegiance filed comments.  On December 30, 2002, Verizon filed its
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reply to the comments of the other parties.  These filings and comments are summarized

below:

Verizon’s Further Explanation (November 15, 2002)

Verizon reasserted that its provisioning policy did not change as Cavalier

suggested in its complaint.  Further, Verizon argued that its UNE DS-1 loop provisioning

policy is consistent with federal law.  Verizon provided further detail outlining its DS-1

UNE loop provisioning practices.  Verizon urged the Commission to stay this proceeding

pending the outcome of the FCC’s Triennial Review.

Verizon also noted that “… the only real question in this debate is where to draw

the line in terms of defining whether or not facilities exist and what activities constitute

construction.”12  In that regard, Verizon stated it has “… adopted reasonable policies

under which Verizon has and will continue to do more than is required by the Act.”13

Verizon stated, “… where facilities do not exist, CLECs have the option of

ordering special access.”14  Verizon maintained, however, that it “… does not (and is not

required) to construct network elements solely for the purpose of unbundling those

elements where the construction work involves installing new copper or fiber cabling,

equipment, or electronics.”15  Verizon also stated, "[a]lthough Verizon will make

reasonable attempts to clear defective cable pairs that exist in the end user's service

terminal if Verizon cannot clear defective facilities and if no other spare facilities exist,

                                                                
12 Verizon’s Further Explanation  at page 6, filed November 15, 2002.

13 Id.

14 Id.  at page 7.

15 Id.
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construction is required to add copper facilities at the end user location before a DS-1 can

be provisioned."16

Cavalier

Cavalier discussed the effect of Verizon’s policy on UNE provisioning and stated

that “Verizon agreed that Cavalier could order DS-1 circuits as UNEs, then re-submit the

rejected orders as special access, and then convert the special access circuits to UNEs.

That process led to the percentage of “no facilities” orders leveling off at about 30%.”17

Cavalier further stated that “[m]oreover, the `UNE-special-UNE’ process adds delay and

expense to the ordering process, for both Cavalier and Verizon.”18

“Second, Cavalier points to the suddenness of the change in Verizon’s

practices.  Before May 2001, Verizon generally provisioned UNE DS-1 orders of the

type that it now rejects for `no facilities’.”19

Third, Cavalier argued that “… Verizon’s new practices have an obvious and

immediate effect on the ability of Cavalier and other competitors to serve customers, and

on the pricing of Verizon’s DS-1 circuits.”20

AT&T

AT&T stated that “[b]y provisioning a substantial portion of high-capacity loops

as special access rather than UNEs, Verizon in effect increases its average revenue per

                                                                
16 Id. at page 8.

17 Cavalier’s  Comments at page 1, filed December 9, 2002.

18 Id. at page 2.

19 Id.

20 Id. at page 3.
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high-capacity loop provisioned to CLECs above the revenues it would obtain under

TELRIC-compliant UNE rates.”21

AT&T also asserted that Verizon’s windfall from forcing CLECs to obtain high-

capacity loops as special access is substantial and, as reported to the FCC, that its rate of

return from special access in 2001 was 37.08% (excluding the NYNEX part of its

business), or over three times the 11.25% the FCC previously found to be a reasonable

rate of return. 22  AT&T continued by stating, “[e]ach high-capacity loop that Verizon

sells at special access prices rather than UNE prices contributes to this unearned

windfall.”23

AT&T commented that Verizon’s construction policy was discriminatory in that

“… it is uncontested that Verizon VA does not refuse to provision retail customer

orders….” 24 AT&T also pointed out that “… orders placed by reseller CLECs are also

routinely filled. Only those orders placed by Verizon VA’s wholesale UNE customers are

rejected rather than filled.  Thus, CLECs using UNEs -- and their customers -- do not

have nondiscriminatory access to high-capacity facilities.”25

AT&T suggested three remedies. 26  First, the Commission should reject

Verizon’s “no facilities” policy in the provision of high-capacity loops in Virginia and

develop a non-discriminatory loop ordering and provisioning policy consistent with the

                                                                
21 AT&T’s Comments at page 1, filed December 9, 2002.

22 Id. at page 2.

23 Id.

24 Id. at page 3

25 Id.

26 Id. at pages 4-5.
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Act and this Commission’s policies under Virginia law.  Second, the Commission should

take steps to ensure that intrastate special access is priced at TELRIC.  Third, the

Commission should develop and implement special access metrics, standards and

remedies in the Virginia Carrier-to-Carrier (“C2C”) Guidelines and the Virginia

Performance Assurance Plan (“PAP”).  By taking these three actions, according to

AT&T, the Commission will avoid entanglement in complex technical issues of what is

construction and what is not construction.

Covad

Covad requested that the Commission “… rule that Verizon’s policy, pursuant to

which it rejects CLEC requests for DS-1 UNE loops based on “no facilities,” violates

both federal and Virginia law.”27  Covad further asked that“… the Commission issue an

interim ruling prohibiting Verizon from implementing this policy and requiring that it

continue providing DS-1 UNE loops pursuant to the same process Verizon used prior to

July 2001.”28  According to Covad, when an order is rejected by Verizon, “… it must

either cancel the customer’s order, or fulfill the order using Verizon’s much higher priced

special access service, which may make the service offering economically untenable.”29

Covad stated that it “… expects an occasional LOF facilities rejection from the

Verizon UNE process.  Covad also expects that loops will be provisioned and

conditioned for use as UNEs just as they would be if Verizon were using the loop to

serve its own customers.”30

                                                                
27 Covad’s Comments at page 1, filed December 9, 2002.

28 Id.

29 Id. at page 3.

30 Id. at pages 5-6.
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Covad concluded that “Verizon’s 7/24/02 [7/24/01] No Facilities Policy

significantly decreases customers’ willingness to order service from a CLEC instead of

Verizon.”31  Covad stated that monetary penalties or damages cannot repair the harm

suffered by CLECs.  “Once customers form an opinion that a CLEC is unable to provide

timely, reliable service, the CLEC’s reputation and business is irreparably harmed.”32

NTELOS

NTELOS indicated that, because of Verizon’s “no facilities” policy, it is required

to submit two orders.  The first order is for a DS-1 UNE and the second order is to

establish a special access DS-1 when the first order is denied.  According to NTELOS,

this duplication increased its costs and it resulted in more than a three-week delay in the

end user obtaining service:

For a six month period in 2002 (March through September), NTELOS
submitted 117 UNE DS-1 orders in Virginia and West Virginia (the vast
majority in Virginia) and 31 were denied by Verizon for no facilities.
Here is the breakdown on the no facility explanations:

• 20 of the 31 (or 65%) were for no apparatus/doubler case
• 8 of the 31 (or 25%) were for no cable facilities
• 3 of the 31 (or 10%) were for no multiplexer equipment or capacity. 33

NTELOS suggested that the Commission “… rule on whether adding a loop

conditioning apparatus case fits the definition of `construction for no facilities’.”34

NTELOS also stated, “[p]erhaps the most ludicrous part of Verizon’s UNE DS-1 policy

is that CLECs can obtain UNE DS-1 rates on denied orders but only after first ordering

                                                                
31 Id at page 14.

32 Id. at page 17.

33 NTELOS Comments at page 2, filed December 9, 2002.

34 Id.



15

special access.  Verizon is not totally blocking CLECs from obtaining UNE DS-1s, only

making it a terrific hassle to do so.”35  NTELOS suggested that “… Verizon is actually

increasing its own expenses by not simply provisioning the UNE DS-1 order when it is

first received.”36

NTELOS pointed out that, “[w]hen forced to order Special Access, NTELOS

orders from the FCC No. 1 tariff (federal) and orders the circuit on a 3-year term, only

paying $1.00 for the non-recurring charge.  NTELOS is required to keep the circuit for at

least two months under special access pricing.  NTELOS informs Verizon it wants to

convert the special access DS-1 pricing to UNE DS-1 pricing and whereby Verizon

charges NTELOS a termination liability charge.”37  The net increase in Verizon’s charges

to NTELOS is $128.78 for all of this extra effort and delay.  NTELOS concluded that

“[t]he current UNE DS-1 provisioning process is not parity, it’s not even good

business.”38

Allegiance

Allegiance also requested that the Commission “… not wait for the outcome of

the FCC’s Triennial Review before taking action on Cavalier’s petition.  There is no set

timetable for the issuance of a decision in the federal Triennial Review proceeding and

there is no guarantee that the FCC will resolve the Verizon provisioning issues in that

proceeding.” 39  Allegiance stated that “… every day that passes with Verizon being

                                                                
35 Id. at page 3.

36 Id. at page 3.

37 Id.

38 Id. at page 5.

39 Allegiance Comments at page 1, filed December 9, 2002.
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unrestrained in its application of its `no facilities’ policy is bad for competition and

therefore bad for consumers in Virginia.”40

Allegiance further stated that “[w]hile Verizon may not be required to provide a

superior network for use by its competitors; it is required to make modifications to [its

existing network facilities] to the extent necessary to accommodate interconnection or

access to network elements.”41

Allegiance concluded that “[t]he fact that Verizon routinely installs repeaters,

repeater shelves, doubler/apparatus cases, multiplexers and additional multiplexer

capacity to make DS-1s available to its retail end users demonstrates that the upgrades

Verizon characterizes as major construction can be and are being done on a routine

basis.”42

Verizon’s Reply Comments (December 30, 2002)

Verizon asserted that “… DS-1 UNE and DS-1 special access are different

services, and, therefore, there can be no requirement that customers of these different

services be treated the same.  Special access and UNEs have different terms and

conditions, different prices, different customers, and entirely different legal

requirements.”43

Verizon also asserted that “… the practice of making distinctions among

customers in the structuring of utility pricing and service offerings is well established and

                                                                
40 Id.

41 Id. at page 3.

42 Id. at page 4.

43 Verizon Reply Comments at page 3, filed December 30, 2002.
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permissible under Virginia law.  Further, if those distinctions have a reasonable basis –

such as federal limitations on unbundling – they should be upheld.”44:

The Eighth Circuit and the FCC have clearly held that Verizon is not
required to construct new UNEs for CLECs and then make them available
as UNEs at TELRIC prices, regardless of whether Verizon would do so
for a retail customer.  Therefore, under federal unbundling rules, UNE
customers and retail customers are not similarly situated with respect to
construction of new facilities, and there is no obligation under federal or
state anti-discrimination provisions to treat UNE and retail customers
similarly with respect to the construction of facilities.45

First, with respect to loop conditioning, Verizon explained that, “… under the

rules of the FCC `conditioning’ refers only to the removal from a loop of any devices that

compromise its ability to support certain services; it does not require an ILEC to install

additional equipment.”46

Verizon further stated that “[t]he requirement to modify, therefore, addresses the

need to provide access to the existing network – not to create or build new network

elements for the purpose of providing them to CLECs on an unbundled basis.”47

Verizon suggested that “[t]he interim relief suggested by Covad is neither

warranted nor appropriate.  Not only has the FCC repeatedly ruled that Verizon’s DS-1

UNE provisioning policy does not violate the Act or the FCC’s rules, but NTELOS’

comments reveal that Cavalier’s and the other intervenors’ claims of severe financial

harm are grossly overstated.”48

                                                                
44 Id. at page 9.

45 Id.

46 Id. at page 17

47 Id.

48 Id. at page 19.
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Verizon asserted that “AT&T’s proposal that the Commission establish TELRIC

pricing for Verizon’s tariffed special access services and to establish metrics, standards,

and remedies for special access in the Virginia Carrier-to-Carrier (“C2C”) Guidelines and

the Virginia Performance Assurance Plan (“PAP”) should be soundly rejected for several

reasons.”49  Verizon continued that “[i]n Virginia, special access is a retail service

included within the service classification for Basic Local Exchange Telephone Services

(“BLETS”) under the Verizon Virginia Inc. Plan for Alternative Regulation (the “Plan”).

Under the Plan, Verizon does not have upward pricing flexibility for BLETS – indeed, it

may not increase the price of those tariffed services at all until January 1, 2004, and then

only subject to specific constraints spelled out in the Plan.”50

Verizon concluded for all the reasons provided in its comments that the

Commission should await the action of the FCC in its Triennial Review in order to avoid

a collision course with the action of the FCC.  Verizon suggested that “… the

Commission should reject the interim relief requested by Covad, and reject AT&T’s

proposals to expand this investigation to establish UNE pricing and performance metrics

and penalties for non-UNE special access.”51

STAFF INVESTIGATION

Verizon occupies a peculiar position in Virginia’s telecommunications

marketplace.  It is obligated to provide services to both its competitors as well as to its

                                                                
49 Id. at page 20.

50 Id. at pages 22-23.  The Staff notes that Verizon is not permitted to increase rates for tariffed special
access pursuant to the Plan as Verizon apparently claims.  Section R of the Plan specifically states that
access charges are not included in the categories of services (i.e. BLETS) for pricing purposes.  Pricing of
access services are to be considered separately by the Commission.

51 Id. at page 26.
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own retail customers.  As the Staff understands it, Verizon must perform these seemingly

contradictory functions in a manner that it is not unreasonably discriminatory.  Therein

lies the conflict.

Fulfilling its duty under the Act, this Commission adopted a pricing methodology

known as TELRIC, which was considered just and reasonable compensation for the

UNEs Verizon provides, including the provisioning of DS-1 UNE loops.  As such, and

central to this investigation, is the issue of whether or not Verizon can determine the

conditions under which it will provision UNEs at TELRIC rates.  In other words, may

Verizon refuse to construct, build, rearrange, or otherwise provision facilities for CLECs

when those very activities were incorporated into the TELRIC prices set by the

Commission?

Before these questions can be answered, and as a preliminary matter, we will

clarify the nature of DS-1 service.

Provisioning Review

What is a DS-1?

A DS-1 (digital service, level 1), sometimes referred to as a T-1 (trunk, level 1), is

a digital circuit capable of sending and receiving voice, video, or data at 1.54 Mbps

(million bits per second).  It can be divided into 24 distinct channels, each of which is

known as a DS-0 (digital service, level zero) and capable of 64 Kbps (64,000 bits per

second) transmissions.  A DS-1 is, therefore, equivalent to 24 DS-0s.  By way of

comparison, POTS (plain old telephone service) can be provisioned over a single 64

Kbps channel.  Thus, a DS-1 can be configured as 24 POTS lines.
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A DS-1 loop can consist of one or two twisted copper cable pair(s) extended from

a central office to a customer’s premises.  In the central office, the copper cable pair will

be connected to a central office repeater52 and then extended to the CLEC’s collocation

space.53  At the customer’s premises, the copper cable pairs are terminated on a “smart

jack”54 and then extended by the CLEC to the customer’s telecommunications equipment.

A DS-1 may also need repeaters (also referred to as “doublers”) in outside plant to

regenerate the digital signal.  The copper cable pairs extended from a central office to a

customer’s premises may use several different sections of cable that are connected

together at various junctions and interconnection points in between.  Records of these

cable runs are maintained to indicate how specific cable pairs are configured and where

they may be accessed.  Outside plant cable pairs may need to be rearranged or reassigned

in order to fulfill a service request at a specific customer’s premises.

This proceeding deals exclusively with DS-1 loops.  Of course, as just mentioned,

a loop is a facility that extends from a central office to a customer’s premises.  This

distinguishes a loop facility from a transport facility, which connects one central office to

another.  Typically, a loop connects a single customer to the network where transport

facilities aggregate services from many customers.  Moreover, transport facilities are

usually provided using technologies different from DS-1 loops (higher versus lower

capacity).

                                                                
52 A device normally used to regenerate, or purify, a digital signal and to accommodate, if necessary, any
distance limitations.

53 See NTELOS interrogatory responses at page 2, filed January 2, 2003.

54 A device used as both a rate demarcation point as well as a DS-1 circuit continuity testing point.
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General Provisioning Functions (Construction vs. Maintenance)

In order for customers to be served, telecommunications facilities must first, of

course, be constructed.  Initially, for example, cable plant is engineered and constructed

to meet forecasted demand and to provide for reasonable growth.  Therefore, as more

customers are added to the network, and as working facilities start to approach capacity,

new capacity must be engineered and constructed.

Whenever cable plant is under construction, the initial investments are accounted

for as plant-under-construction until the work is completed.  The investments accounted

for as plant-under-construction are then transferred into working plant accounts.  This

accounting transaction indicates that the plant is working and generally is available for

new assignments.  However, not all of the new plant is immediately reflected in the

assignment system (that is, plant ready and available for provisioning).  A portion of the

new cable may be left unterminated on one or both ends until there is a customer request

requiring that the facility be placed into service.

Following the initial construction, or reinforcement project, rearrangements may

be needed to extend the cable pairs to a point where they can fulfill a specific customer

request.  Rearrangement activity to place unterminated cable pairs into service may

simply involve splicing cable pairs together in order to establish continuity between a

central office and a customer’s premises.  This splicing activity – which is not necessarily

inexpensive or uncomplicated -- is correctly accounted for as a maintenance expense, as

opposed to a capital cost.  Therefore, when customer service requests (whether wholesale

or retail) are fulfilled by rearranging existing facilities, it is not a construction activity,

but one of maintenance and, as such, accounted for accordingly.
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Cable facilities are also held in reserve for ready deployment to meet unexpected

or unforecasted customer demand, but may not yet have been placed into the assignment

system as assignable.  Clearly the plant has been constructed (because it exists), but its

existence may not be readily apparent to provisioning personnel.

Verizon’s UNE Provisioning Policy

Verizon, in a letter sent to CLECs dated July 19, 2001, stated its policy with

respect to provisioning DS-1 (and other) UNEs (see Attachment 3, pages 23-25).

Verizon stated that it will provide DS-1 UNE loop facilities only “where existing

facilities are currently available.”  Verizon also asserted that it is not obligated to

construct new UNEs for CLECs.  The letter also described the specific situations that, in

its view, constitute construction activity.  Lastly, Verizon advised that, if UNE orders are

rejected under its policy, CLECs may request retail services pursuant to applicable tariffs.

Additionally, Verizon issued an internal advisory (see Attachment 3) in an effort

to describe and clarify these situations to its employees.  These activities were later

summarized in another employee advisory issued November 13, 2001 (see Attachment

4).  Verizon provides the following six reasons for employees to turn back CLEC DS-1

UNE loop orders for reasons of no facilities:

1. No available copper spares;

2. No apparatus/doubler case;

3. No central office or remote terminal repeater equipment;

4. No riser cable or buried drop;

5. No fiber or multiplexer; and

6. No capacity for the service requested on existing multiplexer.
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The Staff believes that some of the six activities require capital investments and,

therefore, conform to traditional definitions of construction.  Some are routine

maintenance activities and, therefore, should be expensed rather than capitalized.

Verizon’s use of the term “construct,” however, encompasses all of these activities.

For example, placing new copper cable, placing a new apparatus/doubler case,

and placing new multiplexers are capital expenditures and are, therefore, properly

identified as construction.  On the other hand, splicing existing cable pairs into an

existing apparatus/doubler case and rearranging existing outside plant cable pairs are

routine maintenance activities and should be expensed.  There are idiosyncrasies,

however.

For example, in the “no apparatus/doubler case” rejection category, DS-1 UNE

orders can be rejected for “no facilities” even if one exists.  In fact, the Staff investigated

a complaint, prior to beginning its research in this proceeding, where Verizon had turned

back a Cavalier DS-1 UNE loop request for the reason of “no apparatus/doubler case.”55

As it turns out, the apparatus/doubler case did, in fact, exist and was already in place.  As

the Staff understands it, all that was lacking to make the DS-1 facility appear in Verizon’s

inventory as assignable was routine maintenance (splicing) activity.  The copper pairs

existed, the apparatus/doubler case existed, but Verizon refused the request because of its

no construction policy.

Interestingly, Verizon will purchase and install repeaters and other electronic

equipment when they can be plugged into existing equipment that is already wired or

spliced.  Verizon will also install a smart jack at the customer premises.  The purchase

                                                                
55 This was an informal complaint to the Division of Communications involving Dibert Valve and Fitting
Company, Inc.
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and installation of these items are considered a capital expenditure and, as such, a

construction activity.  From what we gathered, these activities are, in the scheme of

things, relatively easy to perform, even though they constitute construction activities.

It is also worth noting that Verizon will perform no more than two line station

transfers (moving a working line to a different cable pair) to provision a DS-1 UNE loop.

Verizon will not, however, rearrange existing cable plant nor will it perform more than

two line station transfers per DS-1 UNE loop order.  Of note, Verizon will perform all of

these activities to fulfill a DS-1 retail request.

In addition, Verizon stated that, while it would not assign a known defective cable

pair to a DS-1 UNE request, if an assigned cable pair was found to be defective during

the provisioning process, it would make an effort to remedy the defect.  If the defect

could not be remedied, then the DS-1 UNE loop request would be turned back for reasons

of “no facilities.”56

Verizon also claims that if there are engineering work orders scheduled and in

progress, it will inform the CLEC that facilities may be available at a future date.

Effective December 23, 2002, Verizon revised its provisioning policy to allow

CLECs, at their option, automatically to convert rejected DS-1 UNE loop orders to

special access services (see Attachment 5).  As noted earlier, however, this policy does

not include the option of automatically reverting from a special access DS-1 to a DS-1

UNE loop as will be required in Maryland.

From a practical standpoint, however, there are no circumstances in which it will

turn back a retail customer’s request for DS-1 service for reasons of “no facilities.”  Even

                                                                
56 Based upon data provided by Verizon in response to Staff’s Discovery Requests (“DRs”) #10 & #21.
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in cases where there are no facilities, Verizon will construct, rearrange, or otherwise

provision DS-1 services to any requesting retail customer.57

According to Verizon’s data, during the period between June 2001 and November

2002, Verizon rejected DS-1 UNE loops orders for “no facilities” at a rate of 19.4%.58

Following is a breakdown of rejections, by rejection type, from January 2002 through

November 2002:

Category Quantity
% of Total Orders Rejected for

No Facilities
No central office repeater 32 8.3%

No apparatus/doubler case 217 56.2%

No fiber or multiplexer 41 10.6%

No capacity for the service requested
on existing multiplexer

14 3.6%

No riser or buried drop 6 1.6%

No available copper pairs 42 10.9%

Removal of load coils required
(additional reason established during
investigation)

17 4.4%

Uncategorized 17 4.4%

Total 386 100%

In the investigation of the aforementioned Broadslate and Alltel provisioning

complaints, the Staff met with Verizon at one of its work centers to gain a better

understanding of its UNE ordering, assignment, and provisioning processes.  The work

                                                                
57 Verizon may charge for special construction of facilities.

58 Based upon data provided by Verizon in response to Staff’s DRs #2 & #3, 251 DS-1 UNE loops were
requested and 631 DS-1 UNE loops were denied between June 2001 and November 2002.
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center meeting focused on the service order flow from the time a CLEC or a retail

customer places a request for DS-1 service until it is either processed or denied.  Verizon

drew a flow chart, which has since been updated by Verizon, to illustrate the various

steps involved and the various decision points that might render a denial of a CLEC

request for a DS-1 UNE loop because of a lack of facilities (see Attachment 6).

Even though different business units within Verizon accept retail and UNE orders,

they enter the provisioning process as equals.  From there, the orders are processed until

provisioned, or, in the case of CLEC orders turned back for no facilities, denied.  The

flowchart shows that Verizon makes distinctions between retail orders and CLEC orders

at various points during its provisioning process.  These distinctions may result in the

denial of DS-1 UNE loop requests for “no facilities.”  The issue here is whether or not the

distinction is reasonable.  In other words, as has been suggested by other parties, may

Verizon refuse to construct, build, rearrange, or otherwise provision facilities for CLECs

when it will otherwise do so for its retail customers?

Essentially, except as otherwise noted, if a CLEC requests a DS-1 UNE loop, and

that request is rejected for no facilities, then the facility did not appear in Verizon’s

inventory as “currently available,” which we understand to mean assignable.  The capital

(construction) items may be in place, but, if they do not appear in Verizon’s assignable

inventory, then the CLEC’s request will be rejected.

Application of Verizon’s Provisioning Policy

According to Cavalier, as well as the other intervenors, Verizon, in mid-2001,

changed its provisioning policy and began to deny CLEC DS-1 UNE loop requests.  As

the Staff has now confirmed, CLECs did, in fact, experience a dramatic increase in the



27

number of DS-1 UNE loop request denials (a nearly 50% denial rate during June and July

2001).  Prior to this period, DS-1 UNE loop requests were rarely, if ever, denied.

TELRIC Pricing Review

Economic Principles

The prices currently in use for the DS-1 UNE services at issue in this proceeding

were set by the Commission in Case No. PUC-1997-00005.  These prices were set by the

Commission’s order of April 15, 1999, based on the Commission’s directions in its

Order, dated May 22, 1998 (hereinafter, “5/98 Order”).  The 5/98 Order established the

methodology and many of the specific inputs into the price determinations of all the

UNEs then available to CLECs, including DS-1 channels.  The Staff reviewed the

determinations of these prices because they comprise the many predictions of

provisioning and operational methods necessary to complete the calculations of the

prices.

The Commission established and completed Case 97-05 to carry out its

responsibility to implement the costing and pricing method prescribed by the FCC and

known as TELRIC, thereby fulfilling the requirements of the FCC’s Rules at 47 C.F.R.

§§ 51.505 and 51.511.

In Section B (Economic Principles and Selection of Economic Model) of the 5/98

Order, the Commission found that the “prices of interconnection and network elements

should be based on their total, forward-looking, long-run incremental costs; that the

application of these principles should reflect BA-VA’s [Verizon’s] existing wire center

locations and the most efficient technology that can reasonably be employed in the

immediate future; and that an appropriate allocation of shared costs and common
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overhead costs, excluding retailing costs, should be included in these costs.”  The FCC

had elaborated these principles in its First Report and Order59 in the Local Competition

proceeding, which resulted from the Act.

The FCC defined “incremental costs” as those that “… are the additional costs …

that a firm will incur as a result of expanding the output of a good or service by

producing an additional quantity of the good or service.”60  The FCC defined “long run”

as “a period long enough that all costs are treated as variable and avoidable.  This long

run approach ensures that rates recover not only the operating costs that vary in the short

run, but also fixed investment costs that, while not variable in the short term, are

necessary inputs directly attributable to providing the element.”61  These definitions are

not empty words; they establish the fundamental principles with which the many specific

decisions in study preparation had to comply, thereby forming the foundation upon which

TELRIC studies were to be built.  The Commission followed these principles in

establishing, in its 5/98 Order, the study directions that led to the DS-1 prices currently in

use for the DS-1 UNE services at issue in this proceeding.

The Commission’s directions in its 5/98 Order specified the changes to be

implemented in the studies submitted earlier by Verizon for determining UNE prices.

Verizon implemented the Commission’s directions and calculated the UNE prices that

the Commission later prescribed in its April 15, 1999, order.

                                                                
59 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 11 FCC
Rcd 15499, released August 8, 1996 (“Local Competition order”).

60 Local Competition order at ¶ 675.  For this definition, the FCC credited The Economics of Regulation by
Alfred E. Kahn, and Toward Competition in Local Telephony 57 by William Baumol and Gregory Sidak.

61 Id., para. 692.  The FCC credited Kahn, op. cit., for this definition.
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Pertinent Features of Price Determination

Pertinent to this proceeding, the four most important features of the TELRIC

studies, as defined by the FCC and prescribed by the Commission in setting DS-1 UNE

prices, were the use of the following:  (1) new capital, (2) forward-looking technology,

(3) fill factors, and (4) maintenance factors that included rearrangement expenses.  These

features will be discussed in sequence below.

(1)  New Capital

Since the TELRIC studies are incremental cost studies, as discussed above, they

must include “… the additional costs … that a firm will incur as a result of expanding the

output of a good or service ….”62  Since these studies determine the costs “that a firm

will incur,” they are naturally forward-looking studies.  “Will incur” is in the future tense.

Also, the cost of “expanding the output of a … service” naturally means new capital.

“Expanding” the output naturally means adding capacity that was not there before; hence,

new capital is needed to add that capacity.

The demand forecast used in the Case 97-05 study of DS-1 UNEs predicted

growth; i.e., an expanding output of this service.  The data shows that units demanded

were expected to grow by xxx in the first year, xxx in the second and third years, and xxx

in the fourth year for a total compounded growth of xxxx in the four years after the initial

study year.63

When new capital is included in a cost study, four elements of costs are

necessary: depreciation, return, income taxes, and ad valorem taxes.  Including these

                                                                
62 FN #60, above, emphasis added.

63 Based on the response to Staff’s DR #32 – CapCost+ input data under Tab 3.8.
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elements in the cost, and therefore in the price, of UNEs ensures that Verizon will

recover and earn on the new capital and recover the applicable taxes when UNEs are

provided.

The Staff has examined the possibility that Verizon’s no-construction policy

might require a short-run cost analysis.  TELRIC’s long-run requirement might not be

applicable under Verizon’s current provisioning policy, in which it says it will do no new

construction to provision DS-1 UNEs.  It is reasonable to question whether including new

capital in the DS-1 UNE price determination is appropriate under such a policy.

The Staff’s analysis has concluded that new capital is still an appropriate part of a

DS-1 UNE price determination, but not at the same level as the Case 97-05 study, which

resulted in the prices currently in use.  The key to our analysis is the effect of causation

on the cost methodology.  The question is, “What is caused by Verizon’s refusal to add

capacity to fill a CLEC order?”

When CLECs occupy capacity that could be used to fill orders for Verizon’s

customers, Verizon is caused to add capacity to fill those orders that Verizon would not

have to add otherwise.  Thus, Verizon could avoid placing that capacity were it not for

the presence of the CLECs.  The CLEC presence, therefore, causes capacity additions and

new capital for DS-1 service.

The overall effect of this activity is to increase the level of “fill” at which Verizon

operates.  When CLEC orders arrive, they are filled only if a spare facility happens to be

available, but rejected if there is no spare facility.  This means that the fill of the capacity

will, in the long run, run at a higher level than if Verizon added capacity any time a

CLEC order caused the fill to go above the capacity relief point.  The CLEC demand will
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occupy more and more spare but never trigger an addition.  This will result in a higher

overall level of fill for the capacity needed for DS-1 services’ demand.  This applies to all

CLECs, Cavalier and others, that are subjected to the no-build policy.

Below, under the sub-heading, “Fill Factors,” we discuss the economic cost effect

of  spare investment loadings.

(2)  Forward-looking Technology

The Case 97-05 study was properly based on forward-looking technology for

provisioning DS-1 UNE loops.  This technology was specified by Verizon and not altered

in any way by the Commission’s 5/98 Order, and Verizon witness Beard said, “[t]he

studies reflect the cost of equipment and labor based on actual company practices.”64

This technology specified provisioning DS-1 UNE loops on copper cable pairs,

with added electronics, up to the “breakpoint” beyond which these loops would be

provisioned on fiber-fed-remote-with-copper-distribution facilities, including

electronics.65  Mid-span doublers (or repeaters) were properly not part of the forward-

looking technology.  Doublers would not be required in this technology, because the use

of fiber-fed remotes kept the copper distribution length always short enough so that

doublers were not required.  Use of doublers today, however, is irrelevant to the forward-

looking TELRIC price determination of DS-1 UNEs.

In discussing TELRIC, the FCC prescribed that “[c]osts must be attributed on a

cost-causative basis.  Costs are causally-related [sic] to the network element being

provided if the costs are incurred as a direct result of providing the network elements, or

                                                                
64 Direct testimony of Elizabeth R. Beard, Exhibit 1, p.2, Case 97-05, filed April 23, 1997.

65 Verizon response to Staff’s DR #32.
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can be avoided, in the long run, when the company ceases to provide them.”66  In a

TELRIC study, therefore, the question is what is caused by providing DS-1 UNEs.  And

the costs of forward-looking technology are caused by providing DS-1 UNEs today.

The use of copper facilities with doubler cases, when necessary, is Verizon’s own

economic decision. 67  According to the Case 97-05 study, when utilization reaches the

relief point, the forward-looking technology will be used to provide the relief.  It is the

cost, therefore, that is caused by today’s utilization.  If Verizon did not provide DS-1

UNEs, it could avoid installing that forward-looking technology to provide facility relief.

There would be no need for relief, and service could continue to be provided on the sunk

investment in existing facilities.  So the direct link between what is provided today and

what is caused by providing those services means that causation is present.  Using

today’s sunk investment is irrelevant to determining the economic cost and price of DS-1

UNEs.  Only what is caused and what can be avoided is relevant.  And that is how, quite

properly, the Case 97-05 study was done.

(3)  Fill Factors

A fill factor is an input to a cost study that reflects the level of utilization that can

be expected in the kind of capacity under study.  It is widely recognized that telephone

plant cannot be operated at 100% efficiency, that there will always be some level of spare

capacity required to support the working services.  The use of fill factors causes the cost

of that spare capacity to be loaded onto the working capacity, the capacity being used to

provision the service under study.

                                                                
66 FCC’s Local Competition Order, ¶ 691.

67 Verizon’s Outside Plant Engineering Guidelines (Document Number 1998-00397-OSP) state that the
fiber solution is the preferred method of provisioning DS-1s.
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The Case 97-05 cost/price determination for DS-1 UNEs properly reflected fill

factors.  The parties in that case disagreed about the appropriate level of “fill” to be

reflected, but no one suggested that fill factors were inappropriate.  To do so would be

suggesting that Verizon could operate its network at 100% utilization – clearly

impossible.

Verizon’s witness Albert expressed the need for fill factors in his testimony:

Engineering, managing and operating BA-VA [sic] network at such high
[CLEC-proposed] utilization rates … would have the effect of increasing
the number of held service orders, thereby slowing repair and service
restoration times, and increasing service provisioning intervals for all BA-
VA service, including unbundled loops.  Such a result would be
unacceptable to this Commission, and to the CLECs.68

Later, in rebutting a Staff-suggested fill factor for DS-1 loops, he said:

The Staff’s basis for [its] recommendation – that BA-VA does not
maintain an inventory of available DS-1 loops – is a misinterpretation of
BA-VA’s answer to Staff Interrogatory 28-1.  In contrast to basic (POTS)
loops – which are completely pre-assembled and available as inventory at
specific customer locations in advance of a service request – DS-1 loops
are not completely assembled.  Verizon’s response to Interrogatory 28-1
therefore means that Verizon does not maintain a pre-assembled inventory
of DS-1 loops completely constructed from Verizon’s central office to
specific customer locations (like POTS loops).  Verizon does, however,
maintain inventories of the different digital electronic equipment
components that are connected together to provision a DS-1 loop – when a
specific customer order is received.  The digital electronic equipment
consists of: central office multiplexers, central office digital loop carrier
systems, digital loop carrier plug-ins, remote (field) multiplexers, remote
(field) digital loop carrier systems, and fiber optic electronics.  The xxx
utilization rate for digital electronics used in Verizon’s DS-1 loop cost
study therefore applies to this electronic component equipment inventory.
Again, we adopted Verizon’s proposed xxx fiber electronic utilization rate
in the context of a POTS line, and the Commission should make the same
finding with respect to DS-1 loops.69

                                                                
68 Rebuttal testimony of Donald E. Albert, p.5, Case 97-05, filed June 10, 1997.

69 Id., p. 16.



34

The Commission did make the finding Mr. Albert recommended.70

Today’s prices for DS-1 UNE loops, therefore, cover the costs of the

Commission-prescribed amount of spare investment to be carried by all the facilities –

copper cable and electronics.  The Staff has not undertaken the voluminous work

necessary to calculate how much cost in the current prices can be attributed to spare

investment loadings.  But we have made an estimate that is sufficient for use in

considering the economic cost effect of spare investment loadings.

The Staff used data provided by Verizon in response to Staff discovery request

#32, which is the cost study done in Case 97-05 to determine the price of DS-1 UNE

loops.  We analyzed the elements of costs included in the Aberdeen wire center, the only

one provided in response to DR #32.  We calculated the spare investment loadings for all

the components comprising the total forward-looking investment in DS-1 UNE loops

provisioned in that wire center.  Attachment 7 shows the calculation of our

approximation.  This is the percentage of today’s DS-1 recurring price that is attributable

to spare investment loadings.

The result was that 22.5% of the Aberdeen wire center DS-1 UNE loop costs were

attributable to spare investment loadings.  Since Aberdeen was a relatively dense wire

center, even within Density Cell #1, we rounded up our estimate to 23%.  We believe that

less dense wire centers would contain a greater proportion of cable costs in the overall

DS-1 UNE loop costs, so we consider our estimate of 23% to be somewhat conservative.

We do not believe, however, that there would be large variations in the percentage of

spare investment costs, so we would not expect a precise estimate to be far away from the

                                                                
70 The 5/98 Order, section D, item (4).
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23%.  We do not have a better estimate, but we believe this one is useful for

consideration of the economic effect of spare investment loadings in this proceeding.

(4)  Maintenance Factors Including Rearrangement Expenses

In the Case 97-05 studies, maintenance factors were used to calculate Verizon’s

forward-looking recurring costs of providing UNEs.  These factors were determined as a

function of investment, so they could be multiplied times a given UNE investment to

produce the expected maintenance expenses attributable to that UNE.  The Commission

adopted the Staff-recommended maintenance factors.71  The Staff determined its

recommended maintenance factors based on data from Verizon, adjusted to reflect Staff’s

estimate of forward-looking conditions.

The Staff’s recommended maintenance factors included significant amounts of

expenses known by the code, “M.”  The other kind of maintenance expenses is known by

the code “R.”  “The ‘R’ expenses for the capital accounts included in BA-VA’s cost

study reflect only repair costs for fixing the equipment in those capital accounts (e.g.

metallic cables).”72

The “M” expenses reflect rearrangements73 – such activities as “[i]nstalling,

transferring, replacing and removing cross-connection wires ... transferring load coil

cases … entering and rearranging pairs in existing splices … replacing outside cable

terminals of 100 pair capacity or less not due to trouble.”74  The expenses for such

activities are distinguished in Verizon’s accounting system because they are different

                                                                
71 Id., section C, item (6).

72 Rebuttal testimony of Donald E. Albert, p.64, Case 97-05, filed June 10, 1997.

73 Verizon response to Staff’s DR #43(a).

74 Verizon response to Staff’s DR #43(c), received January 29, 2003.
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from “R” expenses, and we found this distinction valuable in using the accounting data

for a forward-looking estimate of maintenance expenses.  The multi-page Attachment 8

shows the data we used to calculate its forward-looking estimate of maintenance factors

that the Commission accepted for use in the DS-1 UNE cost/price determination in Case

97-05.  The Staff believed, and still believes, that including “M” expenses is a correct

method of estimating forward-looking maintenance expenses.  For example, we agreed

with Verizon witness Albert that “… spare capacity must be available throughout a

feeder route to meet demand.  If spare pairs are not available at a particular location, then

BA-VA will have to rearrange or move around spares from another location (in groups of

25 pairs), which delays service and increases BA-VA’S operating costs.”75  We believe

that rearranging cable pairs has been a routine, albeit undesirable, part of operating

Verizon’s local network for a long time.  We believe it is impossible always to have the

necessary cable pairs available at the specific location where they are needed to fill a

customer’s order.  We are not surprised that Verizon encounters situations in which

rearrangements are necessary to fill orders for DS-1 UNE services.

Including rearrangements and changes in the DS-1 UNE maintenance expenses

can reasonably be said to mean that CLECs are currently paying some amount for such

activities in the current recurring prices of DS-1 UNEs, given that they are a routine part

of local network management.  The Staff has not undertaken the voluminous work

necessary to calculate that amount, but we have made an approximation of how much of

today’s recurring price of DS-1 UNEs is attributable to rearrangement expenses.

                                                                
75 Id., p. 10.
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Since the Commission adopted the Staff-recommended recurring maintenance

expense factors in Case 97-05, with a minor adjustment that does not affect DS-1 costs,

we had the data necessary to begin the calculation of our approximation.  We calculated

the proportions of our factors attributable to “M,” or rearrangements and changes, that

were built into our Case 97-05 recommended factor.  Using the data provided by Verizon

in response to Staff DR #32, we determined for the Aberdeen wire center the amount of

maintenance expenses attributable to rearrangements and changes.  Attachment 9 shows

our calculations.

We determined that 3.8% of the DS-1 UNE loop costs in the Aberdeen wire

center were attributable to “M” expenses.  Since less dense wire centers should contain a

greater proportion of cable costs, we will round up our approximation to 4%, and we

believe this figure would be conservative as a statewide approximation.  It is by no means

a precise estimate, but we believe it is useful in this proceeding for considering the DS-1

UNE price effect attributable to cable rearrangements and changes.

Non-recurring expenses are also incurred by Verizon in provisioning DS-1 UNE

loops.  The Staff examined the Case 97-05 study76 that was done to determine, among

other things, the non-recurring charges for provisioning DS-1 UNE loops.  We examined

this study to establish that no recurring kinds of expenses are included.  We found that

the following activities were included77:

- Service order expenses

- Circuit provisioning center design and assignment work

                                                                
76 Verizon response to Staff’s DR #32.

77 Summarized from Verizon responses to Staff’s DRs #41 & #42.
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- Line Transfer

- Contacting central office frame technician

- C.O. frame work

- Making a field test of the facility

- Making a cross-connect in the field

- Coordination with the CLEC

- Record keeping on the customer’s premises

- Closing out the service order

These are what might be called standard activities necessary to provision UNE

loops, such as DS-1s.  They are not included in the recurring maintenance expenses

discussed above and, for that reason, they go into determining the non-recurring charges

associated with provisioning DS-1 UNE loops.  Likewise, the recurring repair and

rearrangement expenses are kept out of the determination of these non-recurring charges.

We have found no gap or overlap between the recurring rates and non-recurring charges

for DS-1 UNE loops.

Special Access Substitution

When an order for a DS-1 UNE is rejected for no facilities, CLECs may place an

order for a DS-1 retail service.  Verizon will then make facilities available and fill the

order.  When CLECs choose to place such an order, they place it under Tariff F.C.C. No.

1, as a high-capacity special access service.  CLECs would be permitted to place such an

order under Verizon’s Tariff S.C.C.-Va.-No. 217 (“Tariff 217”), as intrastate special

access, or under Verizon’s Tariff S.C.C.-Va.-No. 204 (“Tariff 204”), as an intrastate

channel service, but they generally choose the interstate special access tariff.  Attachment
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10 shows a comparison of rates available from these three sources, along with the DS-1

UNE prices.

The CLEC parties’ comments in this case, particularly those of AT&T78 and

NTELOS79, contain detailed explanations of the process used to obtain a special access

DS-1 service to substitute for the UNE they originally wanted.

When Verizon rejects a DS-1 UNE order for no facilities, Verizon now offers to

convert that order automatically to a request for interstate special access.  The same

communications channel facility would be provided to the CLEC, but under the prices in

the interstate special access tariff.  This would mean, effectively, a rate increase for DS-1

UNEs.  The CLEC would receive merely what it wanted in the first place, plus the

“trouble isolations”80 function applicable only to the recurring rate, but at prices

significantly higher than DS-1 UNE prices.

Effect on Competition and Consumers

The Staff found that there are two major competitive market effects of having DS-

1 UNE orders rejected for lack of facilities: customers, both wholesale and end users, are

delayed in getting the services they want, and costs, in the form of operational costs and

foregone revenue, are increased for both Verizon and CLECs.  In their comments filed

December 9, 2002, CLECs provided discussions of customer and cost effects.  NTELOS,

in particular, provided a pertinent discussion of the cost and revenue effect of substituting

Tariff F.C.C. No. 1 special access for rejected DS-1 UNE services.81  We discuss market

                                                                
78 AT&T Comments, filed December 9, 2002, beginning at p.5.

79 Comments of NTELOS Network Inc. and R&B Network Inc., filed December 9, 2002.

80 Verizon Reply Comments, filed December 30, 2002, at pp.3-4.

81 Comments of NTELOS Network Inc. and R&B Network Inc., filed December 9, 2002, beginning at p.3.
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and customer effects below, but first, we shall discuss the size and shape of the DS-1

market to form a context in which to consider economic effects.

The Staff gathered information to permit a rough quantification of the DS-1

market and the effects of Verizon’s no-build policy.  Again we did not undertake the

voluminous work necessary for precision; we believe the ballpark estimates82 discussed

below are sufficient to inform the Commission of the potential economic effects of

Verizon’s current provisioning practices.  We ignored optional features and channel

mileage that are available on retail DS-1s because of the extra data required, and they are

generally not involved in DS-1 UNEs.

The Staff estimated the overall size of the DS-1 market to Verizon.  This was

done by estimating the total revenue Verizon receives from all kinds of DS-1 services it

provides: UNEs, Tariff 204, Tariff 217, and Tariff F.C.C. No. 1.  From all sources of DS-

1 revenue, Verizon’s revenue potential was about xxxxxxxxxxxx in 2001 and

xxxxxxxxxxxx in 2002.  These values assume, however, that all DS-1 UNE loop orders

were completed.  Since we know that some DS-1 UNE orders were converted to Tariff

F.C.C. No. 1 special access orders, and we ignored optional features and channel

mileage, these estimates are somewhat conservative.

Of Verizon’s overall DS-1 market revenues, we estimated the total amount

attributable to DS-1 UNEs.  We found Verizon’s potential DS-1 UNE revenue to be

about xxxxxxxxxxxx in 2001 and xxxxxxxxxxxx in 2002, again assuming all DS-1 UNE

orders were completed. This means that in 2001, DS-1 UNEs generated xxxx of the total

                                                                
82 These estimates are based on data received from VZ in response to Staff s DRs #2 through #9 & #16; VZ
Tariffs S.C.C.-Va-204, S.C.C.-Va.-217, F.C.C. No. 1, Cavalier Virginia S.C.C. Tariff No. 1; and the Staff’s
informed judgment.
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of all Verizon DS-1 revenue.  In 2002, DS-1 UNEs generated xxxx of total Verizon DS-1

revenue.  By far the largest portion of DS-1 revenues comes from interstate, F.C.C. No. 1,

special access services.  In 2001 and 2002, it produced xxx of DS-1 services’ revenues.

If all DS-1 UNEs were provided as Tariff F.C.C. No. 1 special access, Verizon’s

potential revenue from that source would have been about xxxxxxxxxxxx in 2001 and

xxxxxxxxxxxx in 2002.  This means that eliminating all DS-1 UNEs and replacing them

with Tariff F.C.C. No. 1 special access services would have increased VZ’s DS-1

revenues in 2001 by xxxxxxxxxxxx and in 2002 by xxxxxxxxxxxx.

Of all the DS-1 loops ordered from Verizon in 2001, xxx of them were UNEs.  In

2002, xxxxx of them were UNEs.  Of the total DS-1 loops in service, UNEs were 1.4% in

2001 and xxxx in 2002.  Within the overall market for DS-1 services, UNEs show the

highest percentage growth, from 2001 to 2002, even though the quantity of Tariff F.C.C.

No. 1 special access DS-1s added in 2002 was higher.  The rough average of DS-1 UNEs

in service increased by xxxxx from 2001 to 2002, while Tariff F.C.C. No. 1 special

access DS-1s increased by xxxxx from 2001 to 2002.  The total percent of loops in

service for Tariff F.C.C. No. 1 special access loops was xxxxx in 2001 and xxxxx in

2002, reflecting the higher rates for these special access loops, since xxx of the revenue is

attributable to them in both years.

We analyzed the activity in DS-1 UNE requests from Cavalier in 10-11 months of

2002.  We found that Cavalier requested xxxxx loops, had xxxxx provided as UNEs, and

had xxx loops provided under Tariff F.C.C. No. 1 special access.  Cavalier, therefore, had

xxx loops (xxxxxxxxxxxxx), with a voice-grade equivalent of xxxxx lines, never

provided, assuming all unfilled UNE requests were re-submitted as special access.  We
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made a rough estimate of the revenue potential to Cavalier of these lost loops.  By

assuming Cavalier uses all DS-1 UNEs for voice-grade services at a fill of 18 channels

per DS-1, half business lines and half trunks, Cavalier’s lost annual revenue potential for

the xxx loops was xxxxxxxxxxxx, ignoring vertical services and switched access

revenues.  Both Cavalier and Verizon experienced the extra costs of the substitute special

access order processing, and both Cavalier and Verizon lost some revenue during the

delay in processing the substitute order.  Presumably during such delays, customers could

have been paying Cavalier for services, and Cavalier could have been paying Verizon for

UNEs or special access.

To address the customer effect of Verizon’s DS-1 provisioning policy and using

similar assumptions as above, we analyzed DS-1 UNE requests (orders), instead of loops.

The Staff found Cavalier submitted xxxxx requests during 11 months of 2002 and had

xxx completed as UNEs.  There were, therefore, xxx requests (xxxxxxxx) either

converted to special access or never filled.  Assuming each request represents a customer,

potentially xxx Cavalier customers experienced some amount of disruption and delay in

getting the communications services they wanted – or never got it at all.  Realizing that

some of these unfilled orders might have been withdrawn by Cavalier or the customer,

for their own reasons, we observed that during January through May of 2001, prior to

Verizon’s apparent provisioning policy change, xxx of DS-1 UNE requests from Virginia

CLECs were completed.  So one could assume that CLECs and customers withdraw xx

of DS-1 UNE orders.  Again, these are admittedly rough estimates, but should be

sufficient to get an idea of the magnitude of the problem being addressed in this

proceeding.  The Staff did not collect sufficient data to make a similar analysis of
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requests for the CLEC DS-1 UNE market in total.  We observed, however, that in 2002,

Cavalier submitted xxx of all the DS-1 UNE requests from CLECs in Virginia.

STAFF’S FINDINGS

Based on the Staff’s investigation, we have found the following:

Finding 1

The Staff finds that Verizon’s DS-1 UNE loop provisioning policy, as a practical

matter, changed in mid-2001.  Verizon asserts that its provisioning policy did not change.

However, in order properly to apply its policy, Verizon engaged in an employee

education program and sent letters to CLECs stating its policy.  Immediately following

these activities, rejected DS-1 UNE orders, formerly a rarity, increased to levels

approaching 50%.  As such, the Staff believes that Verizon’s mid-2001 activities

regarding its DS-1 UNE loop provisioning practices were tantamount to a change in

policy.  Whether or not the policy, in fact, changed, however, was not central to the

Staff’s investigation.

Finding 2

According to Verizon, it is not obligated to construct new UNEs where facilities

are not already available for Verizon’s use in providing service to both its wholesale and

retail customers.  As the Staff learned, however, Verizon includes as new construction the

rearrangement of existing plant.  The Staff finds that Verizon has altered the meaning of

the term “construct” in the application of its DS-1 UNE loop provisioning policy.

Finding 3

The Staff finds that Verizon’s DS-1 UNE loop provisioning policy is in conflict

with the implicit assumptions underlying the determination of TELRIC prices.  Those
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assumptions included the construction of new plant and the rearrangement of existing

plant.

Finding 4

The Staff finds that customers and carriers are harmed by Verizon’s DS-1 UNE

loop provisioning policy.  Customers are delayed in getting the services they want, and

additional costs are incurred by both Verizon and the CLECs.

Finding 5

The Staff finds that when a CLEC orders special access DS-1 service, as a result

of Verizon’s UNE provisioning policy, it is effectively a rate increase from the CLEC’s

point of view.  In this situation, the CLEC merely accomplishes what it set out to do with

its DS-1 UNE loop request, but at significantly higher rates.

POSSIBLE REMEDIES

The Commission may consider directing Verizon to provision DS-1 UNE loops

according to the implicit assumptions of TELRIC.  This would include constructing new

plant and rearranging existing plant to fulfill DS-1 UNE loop requests.

Alternatively, the Commission may decide that Verizon is obligated only to

rearrange existing plant and not to construct new plant to fulfill DS-1 UNE loop requests.

Under this alternative, the Commission should consider a re-determination of DS-1 UNE

loop TELRIC prices incorporating an appropriate treatment of spare investment loadings

and any other needed adjustments.

The Commission may consider setting intrastate special access rates at TELRIC

levels, as suggested by AT&T.
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The Commission may consider, as a temporary measure, enjoining Verizon’s

current DS-1 UNE loop provisioning policy and directing Verizon to revert to its

practices as used prior to May 2001, as suggested by Covad.

The Commission, if it decides that Verizon’s DS-1 UNE loop provisioning

practices are reasonable, may consider directing Verizon to streamline its provisioning

practices so that CLECs and their customers are not unduly delayed in obtaining services.

This concludes the Staff’s report.
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